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HSBC Bank Canada

DEBT SERVICE AND COST OVERRUN AGREEMENT

 To: HSBC Bank Canada

  (Address of Branch) 

 Name of borrower (the “Borrower”) Aggregate amount of loan(s) Date of facility letter (the “Facility Letter”)

$

In consideration and as a condition of HSBC Bank Canada (the “Bank”) agreeing to make available to the Borrower the loan(s) 
(the “Loan”) in the aggregate amount set out above pursuant to the terms of the Facility Letter as defined above, which terms shall 
include any amendment to or replacement of the Facility Letter, from the Bank to the Borrower, and in consideration of $1.00 and 
other good and valuable consideration now paid by the Bank to the undersigned (receipt of which is hereby acknowledged), the 
undersigned hereby irrevocably covenants and agrees with the Bank as follows:

 1. If the Borrower defaults in making full payment of any installment of interest at the time and in the manner agreed to 
pursuant to the Facility Letter or the security documents (the “Security Documents”) referred to therein, and such default 
shall continue for 30 days or more, the undersigned shall, forthwith on demand by the Bank, pay to the Bank the amount of 
the unpaid interest.

 2. In addition, if a budget shortfall amount (as described below) has arisen and has continued for 30 days or more, the 
undersigned shall, on demand by the Bank, forthwith pay to the Bank such monies as are required to satisfy the budget 
shortfall amount, being the amount, if any, by which the aggregate cost, as determined by the Bank, to complete construction 
of the Project (as defined in the Facility Letter) including the interest estimated to accrue due on the Loan to the date of 
completion of the Project, exceeds the unadvanced portion of the Loan (or if the Loan comprises more than one loan, 
exceeds the unadvanced portion of the construction loan included in the Loan). The monies so paid to the Bank shall be 
held by the Bank as cash collateral to secure the obligations of the Borrower to the Bank until released by the Bank in its 
discretion for injection by the Borrower into the Project to satisfy the budget shortfall or for application by the Bank in 
reduction of the principal interest outstanding under the Loan.

 3. The obligations of the undersigned under paragraphs 1 and 2 shall be continuing obligations in favour of the Bank which 
shall not be terminated by reason of a demand being made on the undersigned by the Bank hereunder, and the Bank shall be 
entitled to demand and redemand payment by the undersigned under paragraphs 1 and 2 from time to time and at any time.

 4. Nothing herein contained shall prejudice or limit the right of the Bank to make demand for repayment by the Borrower of 
the Loan as provided in the Facility Letter. In the event of such demand being made, the undersigned shall be obligated 
under paragraph 1 to make payment of interest accruing under the Loan on the last day of each month until the Loan is 
repaid in full.

 5. The records of the Bank shall be conclusive evidence of the interest payable to it from time to time, and/or the failure of the 
Borrower to pay any interest when the same becomes due under the Loan and the Security Documents.

 6. This Agreement shall be in addition to and not in substitution for the Security Documents or other security now held or 
hereinafter acquired by the Bank, and the Bank may do all or any of the following:

(a) grant time, renewals, extensions, indulgences, releases and discharges to;
(b) take securities from;
(c) abstain from taking additional security from;
(d) abstain from perfecting securities of;
(e) accept compositions from; and
(f) otherwise deal with

  the undersigned, the Borrower and all other persons and securities, including the Security Documents as the Bank may see fit 
without prejudice to the rights of the Bank under this Agreement or any other securities, including the Security Documents. 
For the purposes of Quebec law, the undersigned hereby waives and renounces the benefits of discussion and division.

 7. The taking of judgment on any covenant contained herein shall not operate to create any merger or discharge of any liability 
or obligation of the undersigned hereunder or any securities, including the Security Documents, of any form held or which 
may be held hereafter by the Bank from the undersigned or the Borrower or from any other person or persons.
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 8. If any one or more of the provisions contained in this Agreement should be determined to be invalid, illegal or unenforceable 
in any respect, the validity, legality and enforceability of the remaining provisions contained herein shall not in any way be 
affected or impaired thereby.

 9. This Agreement shall enure to the benefit of the Bank and be binding on the undersigned and its heirs, executors, 
administrators, successors, and assigns. In the event that this Agreement is executed by more than one party, the obligations 
hereunder of each of the undersigned shall be joint and several, (solidary for the province of Quebec) but the failure of any 
other party or parties to sign this or any other Debt Service Agreement shall in no way limit or prejudice the liability of the 
undersigned to the Bank.

 10. Whenever the singular or the body politic or corporate is used herein the same shall be deemed to include the plural or the 
masculine or the feminine where the context or the parties so require.

 11. Any notice or demand referred to herein may be delivered, transmitted by facsimile machine (“fax”), or may be mailed by 
prepaid ordinary mail to the undersigned at the number or address set out below, or such other number or address of which 
such party shall advise the Bank in writing from time to time, and the undersigned shall be deemed to have received such 
notice or demand on the date of delivery, if delivered, on the day following transmission, if transmitted by fax, or three (3) 
days after mailing, if mailed.

 12. All reasonable legal costs (on a solicitor client basis) incurred by the Bank in the enforcement of this Agreement shall be for 
the account of the undersigned.

 13. No change in the name, objects, capital stock or constitution of the Borrower or the undersigned shall in any way affect the 
liability of the undersigned, either with respect to transactions occurring before or after such change, and this Agreement 
shall extend to debts and liabilities to the Bank of the person or corporation who or which assumes the obligations of the 
Borrower in whole or in part in whatsoever manner including, without limitation, by amalgamation with the Borrower.

 14. The undersigned acknowledges that this Agreement has been delivered free of any conditions and that no statements, 
representations, agreements, collateral agreements or promises have been made to or with the undersigned affecting or 
limiting the liability of the undersigned under this Agreement or inducing the undersigned to enter into this Agreement 
except as specifically contained herein in writing.

 15. All rights, powers and remedies or the Bank hereunder and under any other agreement now or at any time hereafter in force 
between the Bank and the undersigned shall be cumulative and shall be in addition to and not in substitution for all rights, 
powers and remedies of the Bank at law or in equity.

 16. This Agreement shall in all respects be governed by and be construed in accordance with the laws of the Province of 
 (the “Province”) and shall be deemed to have been made in the Province and 

to be performed there, and the courts of such Province shall have jurisdiction over all disputes which may arise under 
this Agreement, provided that nothing herein contained shall prevent the Bank from proceeding at its election against the 
undersigned in the courts of any other province or country. If the undersigned becomes resident outside the Province then the 
undersigned hereby submits to the jurisdiction of the courts of the Province in respect to any proceeding hereon.

 17. This Agreement shall not be amended or varied or deemed to be amended or varied unless amended or varied by written 
instrument signed by a duly authorized officer of the Bank. 

 18. It is the express wish of the parties that this Agreement and any related documents be drawn up and executed in English. Il est 
la volonté expresse des Parties que cette convention et tous les documents s’y rattachant soient rédigés et signés en anglais.

In witness whereof this Agreement has been executed by the undersigned this  day of , .

Complete For Individuals
Name of Signatory

Address

Fax Number Name of Witness

Signature of Signatory Signature of Witness

X X 

This Clause 
applies to 

the Province 
of Quebec 

only.
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Complete For Corporation
Name of Corporation

Address Fax

Name and Title of Authorized Signatory Name of Witness

Signature of Authorized Signatory Signature of Witness

X X 
Name and Title of Authorized Signatory Name of Witness

Signature of Authorized Signatory Signature of Witness

X X 
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